Roénik 2013

~ SBIRKA
MEZINARODNICH SMLUV

CESKA REPUBLIKA

X
”\

stka 54 Rozeslana dne 11. prosince 2013 Cena K¢ 66,-

OBSAH:

99. Sdéleni Ministerstva zahrani¢nich véci o sjednani Protokolu mezi vlidou Ceské republiky a Svycarskou spolkovou radou,
ktery upravuje Smlouvu mezi vlidou Ceské republiky a Svycarskou spolkovou radou o zamezeni dvojiho zdanéni v oboru dani
z pf{jmu a z majetku a Protokol k ni, podepsané v Praze dne 4. prosince 1995




Strana 10728 Sbirka mezinirodnich smluv & 99 /2013 Castka 54

929

SDELENI

Ministerstva zahraniénich véci

Ministerstvo zahraniénich véci sdéluje, Ze dne 11. z4f{ 2012 byl v Praze podepsin Protokol mezi vlidou
Ceské republiky a Svycarskou spolkovou radou, ktery upravuje Smlouvu mezi vlidou Ceské republiky a Svycar-

skou spolkovou radou o zamezeni dvojiho zdanéni v oboru dani z pf{jmu a z majetku a Protokol k ni, podepsané
v Praze dne 4. prosince 1995").

S Protokolem vyslovil souhlas Parlament Ceské republiky a prezident republiky jej ratifikoval.

Protokol vstoupil v platnost na zdkladé svého ¢linku XII dne 11. fijna 2013 a jeho ustanoveni se budou
provadét v souladu se znénim tohoto ¢linku.

Ceské znéni Protokolu a anglické znént, jeZ je pro jeho vyklad rozhodné, se vyhlasuji soucasné.

!y Smlouva mezi vldidou Ceské republiky a Svycarskou spolkovou radou o zamezeni dvojiho zdanéni v oboru dani z p¥fjmu
a z majetku a Protokol k ni, podepsané v Praze dne 4. prosince 1995, byly vyhldseny pod &. 281/1996 Sb.



Castka 54 Sbirka mezinirodnich smluv & 99 /2013 Strana 10729

PROTOKOL

MEZI

VLADOU CESKE REPUBLIKY

SVYCARSKOU SPOLKOVOU RADOU,

KTERY UPRAVUJE SMLOUVU MEZI VLADOU CESKE
REPUBLIKY A SVYCARSKOU SPOLKOVOU RADOU O
ZAMEZENI DVOJIHO ZDANENI V OBORU DANI Z PRIIMU A
Z MAJETKU A PROTOKOL K Ni, PODEPSANE V PRAZE DNE 4.
PROSINCE 1995

VLADA CESKE REPUBLIKY A SVYCARSKA SPOLKOVA RADA,

prejlce si uzavrit Protokol, ktery upravuje Smlouvu mezi vladou Ceské repubhky
a Svycarskou spolkovou radou o zamezeni dvojiho zdanéni v oboru dani z pFijmu
a zmajetku, ktera byla podepsina v Praze dne 4. prosince 1995 (dile jen
»Smlouva“), a Protokol k ni, ktery byl podepsan v Praze dne 4. prosince 1995
(dale jen ,,Protokol ke Smlouvé®),

se dohodly takto:
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CLANEK I
Clének 4 (Rezident) Smlouvy se nahrazuje nasledujicim ¢lankem:
.Clének 4
Rezident

1. Vyraz ,rezident smluvniho stdtu® oznacuje pro ucely této smlouvy kazdou osobu,
kterd je podle préavnich pfedpisi tohoto stdtu podrobena v tomto stat€ zdanéni z
divodu svého bydlisté, stdlého pobytu, mista skuteéného vedeni nebo jakéhokoli
jiného podobného kritéria, a rovnéZz zahrnuje tento stat a jakykoliv niz8i spravni Gtvar
nebo mistni Gfad tohoto statu. Tento vyraz vSak nezahrnuje Z&dnou osobu, kterd je
podrobena zdanéni v tomto staté pouze z diivodu pfijmu ze zdroji v tomto stat€ nebo

majetku tam umisténého.

2. Jestlize fyzickéd osoba je podle ustanoveni odstavce 1 rezidentem obou smluvnich
statd, bude jeji postaveni uréeno nasledovne:

a) predpoklddd se, Ze tato osoba je rezidentem pouze toho statu, ve kterém ma
k dispozici staly byt; jestlize mé k dispozici staly byt v obou stdtech, predpokladd se,
Ze je rezidentem pouze toho statu, ke kterému ma uz8i osobni a hospodéiské vztahy
(stfedisko Zivotnich z4jmu);

b) jestlize nemiiZe byt uréeno, ve kterém staté ma tato osoba stfedisko svych Zivotnich
zajmu nebo jestliZze nemé k dispozici staly byt v zddném staté, predpoklada se, Ze je
rezidentem pouze toho statu, ve kterém se obvykle zdrzuje;

c) jestlize se tato osoba obvykle zdrzuje v obou stitech nebo v Zadném z nich,
predpokléda se, Ze je rezidentem pouze toho stitu, jehoz je stdtnim prisluSnikem;

d) jestlize je tato osoba statnim piislusnikem obou statd nebo Zadného z nich, upravi
prisludné trady smluvnich stati tuto otdzku vzdjemnou dohodou.

3. JestliZze osoba, jind neZ osoba fyzickd, je podle ustanoveni odstavce 1 rezidentem
obou smluvnich st4td, pfedpoklada se, Ze je rezidentem pouze toho stédtu, v némz se
nachdzi misto jejtho skute¢ného vedeni.*

CLANEK I
1. Clanek 5 (Stala provozovna) odstavec 3 Smlouvy se ménf nsledovné:

,.3. Stavenist, stavebni, montdZni nebo instala¢ni projekt nebo dozor s tim spojeny
, , proj

vytvati stdlou provozovnu, avSak pouze pokud takové staveniste€, takovy projekt nebo

dozor trvé4 déle neZ dvanéct mésict.”

2. Clianek 5 (Stala provozovna) odstavec 4 pismeno e) Smlouvy se méni
nasledovné:

»€) trvalé zafizeni pro podnikdni, které se udrzuje pouze za ulelem vykondvani
jakékoliv jiné &innosti, kterd mé pro podnik pfipravny nebo pomocny charakter;
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CLANEK III

V ¢lanku 9 (SdruZené podniky) Smlouvy se odstavec 3 zruSuje.

CLANEK IV
Clének 10 (Dividendy) Smlouvy se nahrazuje nasledujicim ¢lankem:
,Clének 10
Dividendy

1. Dividendy vyplacené spolecnosti, kterd je rezidentem jednoho smluvniho statu,
rezidentu druhého smluvniho stadtu, mohou byt zdanény v tomto druhém staté.

2. Tyto dividendy vS8ak mohou byt rovnéZ zdanény ve smluvnim stité, jehoZ je
spolecnost, kterd je vyplaci, rezidentem, a to podle prdvnich predpisi tohoto statu,
av8ak jestlize skuteCny vlastnik dividend je rezidentem druhého smluvniho statu, dan
takto stanovend nepresdhne 15 procent hrubé ¢astky dividend.

3. Smluvni stét, jehoZ je rezidentem spolecnost vyplécejici dividendy, osvobodi bez
ohledu na ustanoveni odstavce 2 od zdanéni dividendy vyplacené touto spolefnosti,
jestlize skute¢nym vlastnikem dividend je:

a) spolecnost (jind neZ osobni spole€nost), kterd je rezidentem druhého smluvniho
statu a kterd pfimo drZzi alesponn 10 procent kapitdlu spoleCnosti, kterda dividendy
vyplaci, pokud je takové tcast vlastnéna nepfetrZit€ po obdobi alespoil jednoho roku;
nebo

b) penzijni fond nebo jind podobnd instituce poskytujici penzijni plény, na kterych se
mohou ucastnit fyzické osoby za ulelem zajiSténi starobnich, invalidnich a sirot¢ich
nebo vdovskych davek, pokud je takovy penzijni fond nebo jind podobna instituce
rezidentem druhého smluvniho stétu, je zaloZen nebo zaloZena a podléhd dohledu
v souladu s prédvnimi pfedpisy tohoto druhého stdtu a penzijni plan je uzndvéan pro
dafiové Ucely v souladu s prdvnimi predpisy tohoto druhého statu; nebo

¢) centralni banka druhého stétu.

4. Odstavce 2 a 3 se nedotykaji zdan€ni ziskid spoleénosti, z nichZ jsou dividendy
vyplaceny.

5. Vyraz ,,dividendy” pouZzity v tomto ¢lanku oznaluje pfijmy z akcii nebo jinych
préav, s vyjimkou pohleddvek, s podilem na zisku, jakoZ 1 jiné pfijmy, které jsou
podrobeny stejnému dafiovému rezimu jako pfijmy z akcii podle pradvnich predpisi
statu, jehoZ je spolecnost, kterd provadi platbu, rezidentem.

6. Ustanoveni odstavell 1, 2 a 3 se nepouZiji, jestlize skute¢ny vlastnik dividend, ktery
je rezidentem jednoho smluvniho stdtu, vykondvd v druhém smluvnim stat&, jehoZ je
rezidentem spole€nost vyplécejici dividendy, svoji Cinnost prostiednictvim stalé
provozovny, ktera je tam umisténa, nebo vykonévd v tomto druhém stat€ nezavislé
povoléni ze stdlé zékladny tam umisténé, a jestliZe ulast, pro kterou se dividendy
vyplaceji, se skutetné vaze k této stdlé provozovné nebo stalé zédkladn&. V takovém
pfipad€ se pouZziji ustanoveni €lanku 7 nebo ¢lanku 14 podle toho, o jaky pfipad jde.
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7. JestliZe spole¢nost, kterd je rezidentem jednoho smluvnfho stitu, dosahuje zisky
nebo pifjmy z druhého smluvniho stitu, nemiiZe tento druhy stdt zdanit dividendy
vyplacené spolecnosti, ledaze jsou tyto dividendy vyplaceny rezidentu tohoto druhého
statu nebo Ze ucast, pro kterou se dividendy vyplaceji, se skuteén& viZe ke stalé
provozovné€ nebo stalé zékladné, kterd je umisténa v tomto druhém staté, ani podrobit
nerozd€lené zisky spolecnosti dani znerozdélenych ziskl spole¢nosti, i kdyZ
vyplacené dividendy nebo nerozdélené zisky pozistidvaji zcela nebo z&4sti ze ziskl
nebo z pifjmui majicich zdroj v tomto druhém stat&.«

CLANEK V
1. Do &4nku 11 (Uroky) odstavce 2 Smlouvy se dopliiuji dvé véty, které zni
nasledovné:

»~Pendle uklddané za pozdni platbu se nepovazuje za tGroky pro Glely tohoto lanku.
Vyraz ,,aroky* nezahrmuje Zadnou &ést pf{jmu, kterd je povaZovana za dividendu podle
ustanoveni ¢lanku 10 odstavee 5.

2. Do &4nku 11 (Uroky) Smlouvy se dopliiuje novy odstavec 4, ktery zni
nasledovné:

4. Predpoklada se, Ze troky maji zdroj ve smluvnim stat&, jestliZe platcem je rezident
tohoto statu. Jestlize vSak platce uUrokl, at je nebo neni rezidentem nékterého
smluvniho stdtu, ma ve smluvnim st4té stdlou provozovnu nebo stdlou zékladnu, ve
spojeni s niZ doslo k zadluZeni, z néhoZ jsou troky placeny, a tyto Giroky jdou k tizi
takové stdlé provozovny nebo stilé zakladny, pfedpoklada se, Ze tyto iroky maji zdroj
v tom staté, ve kterém je stald provozovna nebo stild zdkladna umfisténa.*

3. Stavajici odstavec 4 &lanku 11 (Uroky) Smlouvy se p¥elisloviva na odstavec 5.

CLANEX VI
Prvni véta €lanku 12 (Licenéni poplatky) odstavce 5 Smlouvy se méni nasledovné:

,»J. Pfedpoklada se, Ze licenéni poplatky maji zdroj ve smluvnim st4tg, jestlize platcem
je rezident tohoto statu.

CLANEK VII
Clanek 17 (Umélci a sportovci) odstavec 3 Smlouvy se méni nasledovné:

,»3. Ustanoveni odstavedl 1 a 2 se nepouZiji na p¥jmy z ¢innosti vykonédvanych
v jednom smluvnim st4t€ umélcem nebo sportovcem, ktery je rezidentem druhého
smluvniho stitu, jestlize je v prvné zminéném st4t& vystoupeni zcela nebo prevainé
financovano z vefejnych fondud druhého smluvniho stitu nebo jeho nizstho sprévniho
Utvaru nebo mistniho ufadu. V takovém pfipadé podléhd pf{jem zdan&ni jen ve druhém
smluvnim st&t&.
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CLANEK VIII

1. Clinek 23 (Vylou&eni dvojiho zdanéni) odstavec 1 Smlouvy se méni
nasledovné:

»1. V pripadé rezidenta Ceské republiky bude dvoji zdanéni vylou€eno néasledovné:

a) Ceské republika miZe pii ukladéni dani svym rezidentim zahrnout do datiového
zdkladu, ze kterého se takové dané ukladaji, ¢asti pfijmu nebo majetku, které mohou
byt v souladu s ustanovenimi této smlouvy rovné? zdanény ve Svycarsku, aviak povol
snizit ¢4stku dané€ vypoctenou z takového zékladu o ¢astku rovnajici se dani zaplacené
ve §Vycarsku. ééstka, o kterou se dan snizi, vSak nepfeséhne tu Cast Ceské dané
vypocltené pred jejim sniZenim, kterd pomémé pfipadd na prijem nebo majetek, ktery
miiZe byt v souladu s ustanovenimi této smlouvy zdan&n ve Svycarsku.

b) Jestlize podléhd v souladu s jakymkoliv ustanovenim Smlouvy pifjem pobirany
nebo majetek vlastnény rezidentem Ceské republiky zdanéni pouze ve Svycarsku,
Ceska republika vyjme takovy pfijem nebo majetek ze zdanéni, avSak muiZe, pii
vypocltu ¢astky dané ze zbyvajicich pf{jml nebo zbyvajiciho majetku tohoto rezidenta,
vzit v Givahu vyjmuty pfijem nebo maj etek.

¢) Metoda vynéti mize byt rovnéZ, bez ohledu na ustanoveni pismene a) tohoto
odstavce, v Ceské republice pouzwana, a to za predpokladu, Ze to umoziuji jeji
vnitrostatni pravni pfedpisy a Ze je to s nimi v souladu.“

2. Clanek 23 (Vylouceni dvojiho zdanéni) odstavec 2 pismeno a) Smlouvy se
nahrazuje nasledujicim pismenem:

,a) Jestlize rezident Svycarska pobird pfijem nebo vlastni majetek, ktery miiZe byt
v souladu s ustanovenimi této smlouvy zdanén v Ceské republice, Svycarsko vyjme,
s vyhradou ustanoveni pismene b), takovy pfijem nebo majetek ze zdanéni, avSak
muze, pfi vypoltu dané ze zbyvajicich pf{jmi nebo zbyvajictho majetku tohoto
rezidenta, pouZzit sazbu dané&, kterd by byla pouzita, kdyby vyjmuty pfijem nebo
majetek takto vyjmut nebyl.“

3. Do ¢&lanku 23 (Vylouceni dvojiho zdanéni) odstavce 2 Smlouvy se dopliuje
nasledujici pismeno c¢):

,-C) Spoleénost, které je rezidentem Svycarska a které pobird dividendy od spoleénosti,
ktera je rezidentem Ceské republiky, je pro G&ely zdan&ni ve Svycarsku, pokud jde o
takové dividendy, oprdvnéna k té samé tleve jakd by byla poskytnuta spolecnosti,
kdyby spoleénost vyplacejici dividendy byla rezidentem Svycarska.®

CLANEK IX
1. Prvni véta ¢lanku 24 (Zikaz diskriminace) odstavce 2 Smlouvy se méni
nasledovné:

»2. Zdan€ni stdlé provozovny, jeZ mé podnik jednoho smluvniho statu ve druhém
smluvnim st4t€, nebo stdlé zdkladny, kterou mé kdispozici rezident jednoho

wewr

smluvniho stdtu ve druhém smluvnim staté, nebude v tomto druhém stat€ nepiiznivejsi
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neZ zdanéni podniki nebo rezidentd tohoto druhého statu, které nebo ktefi vykondvaji
tytéZ ¢innosti.*
2. Clanek 24 (Zikaz diskriminace) odstavec 3 Smlouvy se méni tak, Ze se

nahrazuje text ,ustanoveni €lanku 9, ¢lanku 11 odst. 4“ textem ,,ustanoveni
¢lanku 9 odst. 1, ¢lanku 11 odst. 5%.

3. Do ¢lanku 24 (Zakaz diskriminace) Smlouvy se doplnuji nasledujici odstavce:

,»0. S prispévky do penzijniho plénu, ktery je zaloZen a pro danové uUlely uzndvan
v jednom smluvnim st4té, zaplacenymi fyzickou osobou nebo jménem fyzické osoby,
kterd vykonavéa zaméstnéni ve druhém smluvnim stat€, bude, pro uely stanoveni dané
splatné fyzickou osobou a ziskd podniku, které mohou byt zdanény v tomto stat€,
v tomto staté nakladano stejnym zpisobem a s vyhradou stejnych podminek a omezeni
jako s pfispévky zaplacenymi do penzijniho planu, ktery je pro danové uely uznavan
v tomto staté za predpokladu, Ze:

a) bezprostfedné pfed tim, nez zafala pracovat vtomto staté, fyzickd osoba nebyla
rezidentem tohoto statu a na penzijnim plénu se jiZz i€astnila a

b) penzijni plén je pfijimén pfislu$nym uradem tohoto stdtu jako obecné odpovidajici
penzijnimu plénu uznédvanému timto statem pro dariové ucely.

7. Pro Gcely odstavee 6:

a) vyraz ,,penzijni plan“ oznaéuje plén, na kterém se fyzick4 osoba u€astni za ticelem
zajiSténi starobnich dévek a

b) penzijni plan je ve stat& pro datiové ucely uznavén, jestlize prispévky do pléanu jsou
v tomto staté zplisobilé k datiovému odpodtu.®

CLANEK X
Cldnek 26 (Vyména informaci) Smlouvy se nahrazuje nasledujicim ¢lankem:
,Clanek 26
Vymeéna informaci

1. Prislu$né urady smluvnich statd si budou vymeénovat takové informace, u nichZ lze
predpoklédat, Ze jsou relevantni ve vztahu k provadéni ustanoveni této smlouvy nebo
ve vztahu k provadéni nebo vymadhani vnitrostdtnich prdvnich predpisli, které se
vztahuji na dan& v§eho druhu a pojmenovéni uklddané jménem smluvnich statd nebo
jejich niZ8ich spravnich dtvard nebo mistnich Ufaddl, pokud zdanéni, které upravuji,
nen{ v rozporu se Smlouvou. Vyména informaci neni omezena ¢lanky 1 a 2.

2. Veskeré informace obdrZzené smluvnim stitem podle odstavce 1 budou udrZzovény v
tajnosti stejnym zplsobem jako informace ziskané podle vnmitrostatnich pravnich
predpisid tohoto stdtu a budou poskytnuty pouze osobdm nebo fadim (vEetné soudd a
spravnich ufadu), které se zabyvaji vyméfovanim nebo vybirdnim dani, které jsou
uvedeny v odstavei 1, vyméhanim nebo trestnim stthdnim ve véci t€chto dani nebo
rozhodovénim o opravnych prostfedcich ve vztahu k t€mto danim. Tyto osoby nebo
ufady pouZiji tyto informace jen k t€mto ucelim. Mohou sdélit tyto informace pfi
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verejnych soudnich fizenich nebo v soudnich rozhodnutich. Informace obdrZzené
smluvnim stdtem mohou byt bez ohledu na vyse uvedené pouZity pro jiné tcely, pokud
takové informace mohou byt pouzity pro takové jiné ulely podle pravnich predpist
obou statd a pokud pfisluSny ufad stdtu poskytujictho informace da souhlas
k takovému pouZiti.

3. Ustanoveni odstaved 1 a 2 nebudou v zddném pfipad€ vykladéna tak, Ze ukladaji
smluvnimu statu povinnost:

a) provést spravni opatfeni, kterd by poruSovala pravni pfedpisy a spravni praxi tohoto
nebo druhého smluvniho stat;

b) poskytnout informace, které nemohou byt ziskdny na zékladé prévnich pfedpisi
nebo v béZném sprévnim fizeni tohoto nebo druhého smluvniho statu;

¢) poskytnout informace, které by odhalily jakékoliv obchodni, hospodérské,
prumyslové, komeréni nebo profesni tajemstvi nebo obchodni postup, nebo informace,
jejichz sdéleni by bylo v rozporu s vefejnym poradkem.

4. Jestlize jsou vsouladu stimto ¢lankem jednim smluvnim stitem poZadovany
informace, druhy smluvni stit pouZije svych opatfeni zaméfenych na zisk&vani
informaci, aby ziskal poZadované informace, 1 kdyZ tento druhy stat takové informace
nepotfebuje pro své vlastni dafiové ucely. Povinnost obsazend v predchozi vété
podléhéd omezenim odstavee 3, ale v Zddném pfipadé nebudou tato omezeni vyklddana
tak, Ze umozniuji smluvnimu statu odmitnout poskytnout informace pouze ztoho
divodu, Ze nemé domdci zéjem na takovych informacich.

5. Ustanoveni odstavce 3 nebudou v zadném pripad€ vyklddéna tak, Ze umoznuji
smluvnimu stidtu odmitnout poskytnout informace pouze ztoho duvodu, Ze
informacemi disponuje banka, jind finanéni instituce, povéfenec nebo osoba, kterd
jednd v zastoupeni nebo jako zmocnénec, nebo proto, Ze se informace vztahuji
k vlastnickym podilim na osobé&. Pokud je to nezbytné za t€elem splnéni povinnosti
dozadaného stétu podle tohoto odstavce, maji datiové Grady tohoto smluvniho stdtu za
ucelem ziskani takovych informaci pravomoc vyméhat poskytnuti informaci, které
jsou predmeétem tohoto odstavce, a to bez ohledu na odstavec 3 nebo jakékoliv
ustanoveni ve vnitrostatnich pravnich pfedpisech tohoto stétu, kterd stanovi jinak.*“

CLANEK XI
Odstavce 1 a 2 Protokolu ke Smlouvé se nahrazuji nasledujicimi odstavci:
»1. K €lanku 4

Oba stity potvrzuji, Ze pravnicka osoba, kterd je zaloZena ve smluvnim stét€ podle
pravnich predpist tohoto stétu a kterd je obecné v tomto stat€ osvobozena od dané, je
pro ucely této smlouvy povaZovana za rezidenta tohoto smluvniho statu.

2. K ¢léanku 7
Pokud jde o €lanek 7 odstavce 1 a 2, jestlize podnik jednoho smluvniho stétu proddva
zboZi nebo vykonévd €innost ve druhém stat€ prostfednictvim stdlé provozovny, kterd
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je tam umisténa, budou zisky této stdlé provozovny stanoveny pouze na zaklad€ i€
¢asti celkovych piijmi za takovy prodej nebo €innost, kterd je pricitatelnad skutecné
aktivité stalé provozovny.

Jestlize mé podnik stdlou provozovnu v pripadé kontrakti ohledné dozoru, dodéni,
instalace nebo vystavby primyslového, obchodniho nebo védeckého zafizeni nebo
budovy nebo verejnych praci, zisky takové stalé provozovny nebudou stanoveny na
zakladg celkové §ife kontraktu, ale budou stanoveny pouze na zékladé té Cdsu
kontrakw, kterd je fakticky vykondvéna stdlou provozovnou ve staté, kde je stald
provozovna umisténa.

Zisky vztahujici se kté &4su kontraktu, kterd je vykonévéna ustfedim podniku,
podléhaji zdanéni jen v tom stété, jehoZ je podnik rezidentem.

3. K ¢lanku 10

a) JestliZe v momentu vyplaty dividendy nebylo splnéno minimélni obdobi ulasu
stanovené v &lanku 10 odstavei 3 pismenu a) a z toho divodu byla v momentu vyplaty
sraZena dan stanovend v &lanku 10 odstavei 2, skuteény vlastnik dividendy je oprdvnén
k refundaci sraZzené dang, pokud je podminka minimélniho obdobi tlasti spln€na
néasledné.

b) Pro Gely &lanku 10 odstavce 3 pismene b) se rozumi, Ze penzijni pldn je uznavan
pro darnové uely pokud

(i) pfispévky placené Ulastnikem do penzijntho plénu jsou vtomto stat€ podle
pravnich pfedpist tohoto stétu zcela nebo zE4sti odpoditatelné od zdanitelného pifjmu
udastnika; nebo

(i1) celd &astka prispévkl placenych zaméstnavatelem neni vtomto stdt€ podle
prévnich predpist tohoto statu zahrnuta do zdanitelného pfijmu ucastnika.

Déle se rozumi, Ze vyraz ,penzijn{ fond nebo jind podobnd instituce poskytujici
penzijni plany uznévané pro datiové Gdely” rovnéZz zahrnuje jakykoli investi¢ni fond,
nadaci nebo jinou instituci, do kterého nebo do které mohou investovat vylucn€ takové
penzijni fondy nebo jiné podobné instituce poskytujici takové penzijni plany.

4. K ¢lénku 12

Pokud jde o odstavec 2, rozumi se, Ze pokud Svycarsko nevybird podle svych
vnitrostatnich prdvnich pfedpisi daii u zdroje zlicenénich poplatkd vyplacenych
nerezidentim, ustanoveni odstavce 2 se nepouZziji a dail stanovend ve smluvnim Staté,
ve kterém majf licenéni poplatky zdroj, nepfeséhne 5 procent hrubé &4stky licencnich
poplatkd.

5. K ¢lankim 18a 19

Rozumi se, Ze &ldnek 18 a &lanek 19 odstavec 2, podle toho, o jaky pfipad jde,
nepojednédvaji pouze o pravidelnych platech, ale Ze rovnéz zahrnuji platy pauSalni.
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6. K ¢lénku 25

V pfipadé, Ze Ceska republika, na zaklad¢ smlouvy nebo dohody o zamezeni dvojimu
zdanéni uzaviené s néjakou tfeti zem{ po datu podpisu tohoto protokolu, odsouhlasi
zahrmut! arbitrdzniho ustanoveni do takové smlouvy nebo dohody, prislusné urady
Ceské republiky a Svycarska zahdji co moZnd nejdiive jednéni, aby uzaviely
dopliujici protokol majici za cil doplnéni arbitrazniho ustanoveni do této smlouvy.

7. K ¢lanku 26

a) Rozumi se, Ze piislu$ny urad zadajictho statu poskytne pii poZzadani o informaci
podle ¢lanku 26 prisluSnému ufadu doZéddaného statu nésledujici informace:

(1) totoZnost osoby, u které je provaddéna kontrola nebo Setfen;

(i1) Casové obdobi, za které je informace poZadovana;

(111) specifikaci poZzadované informace, vietné jejtho charakteru a formy, ve které si
Z4dajici stat pTeje informaci obdrZet od doZddaného statu;

(iv) datiovy ulel, pro ktery je informace poZadovéna;

(v) pokud je zn&, jméno a adresu jakékoliv osoby, o které se domniva, Ze disponuje
poZadovanou informaci;

(vi) prohléSeni, Ze Zadajici stat vyuZil viech dostupnych prostfedki na svém vlastnim
uzemi, aby ziskal informaci, s vyjimkou téch, které by vedly ke vzniku nepfiméfenych
obtiZi.

b) Rozumi se, 7Ze standard ,,pfedpokléddané relevantnosti® je uréen k tomu, aby byla
umoznéna vymeéna informaci v datiovych zéleZitostech v co moZné nejSirSim moZném
rozsahu a soucasné, aby bylo zfejmé, Ze smluvni stdty nemaji moZnost angazovat se ve
spekulativnich Z4dostech, které nemaji zfejmou spojitost ve vztahu k probihajici
kontrole nebo Setfeni (,,fishing expeditions®), nebo poZadovat informaci, u niZ je
nepravdépodobné, Ze je relevantni ve vztahu k dafovym zéleZitostem daného
datiového poplatnika. V momentu, kdy pismeno a) obsahuje dileZité procesni
pozadavky, které jsou urCeny k tomu, aby bylo zajiSt&no, Ze se neobjevi pfipady
,»fishing expeditions®, pododstavce (i) aZ (vi) pismene a) nesmi byt vyklddany tak, Ze
mar{ efektivni vymenu informaci.

c) Rozumi se, Ze &lanek 26 Smlouvy nepfikazuje smluvmm statim vymeénovat
informace automaticky & spontdnné.

d) Rozumi se, Ze v p¥ipadé vymeény informaci zistavaj{ aplikovatelnd administrativng
procesni pravidla tykajici se prév datiovych poplatnikd stanovend v doZadaném
smluvnim stdt€. Daéle se rozumi, Ze toto ustanoveni md za cil zajistit dafiovému
poplatnikovi spravedlivy postup a nikoliv zabrdnit nebo p#li§ pozdrZovat proces
vymény informaci.

8. Pro ulely Smlouvy se rozumi, Ze p¥{sluiny tfad jednoho smluvniho stétu miZe po
konzultaci s prisludnym ifadem druhého smluvniho statu odepfit jakékoli osob&, nebo
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pokud jde o jakoukoli transakci, vyhody plynouci z této smlouvy, jestlize podle jeho
nazoru by poskytnuti t&€chto vyhod znamenalo zneuziti Smlouvy.*

CLANEK XII
Smluvni staty si vzajemné diplomatickou cestou oznami splnéni postupt, které jsou
vyZadovany pro vstup v platnost tohoto protokolu podle jejich vnitrostatnich pravnich
predpisti. Protokol, ktery tvofi nedilnou souddst Smlouvy, vstoupi v platnost dnem
pozdéjsiho ztéchto ozndmeni a jeho ustanoveni se budou provadét ve vztahu k
danovym obdobim za¢inajicim 1. ledna kalendainiho roku nasledujiciho po roce, ve
kterém Protokol vstoupi v platnost, nebo pozdé;i.

Na diikkaz toho podepsani, k tomu ¥adné zmocnéni, podepsali tento protokol.

Dano v Praze dne 11. zafi 2012 ve dvou ptvodnich vyhotovenich, v ceském,
némeckém a anglickém jazyce, pricemz vSechny texty jsou autentické. V pripadé
jakéhokoliv rozdilu mezi ceskym a némeckym textem bude rozhodujicim
anglicky text.

Za vladu Ceské republiky Za Svycarskou spolkovou radu
Miroslav Kalousek André Regli
ministr financi mimoradny a zplnomocnény velvyslanec

Svycarské konfederace v Ceské republice
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PROTOCOL
BETWEEN
THE GOVERNMENT OF THE CZECH REPUBLIC
AND
THE SWISS FEDERAL COUNCIL

AMENDING THE CONVENTION BETWEEN THE GOVERNMENT OF THE
CZECH REPUBLIC AND THE SWISS FEDERAL COUNCIL FOR THE
AVOIDANCE OF DOUBLE TAXATION WITH RESPECT TO TAXES ON INCOME
AND ON CAPITAL AND THE PROTOCOL THERETO, SIGNED AT PRAGUE ON

DECEMBER 4, 1995

THE GOVERNMENT OF THE CZECH REPUBLIC
AND

THE SWISS FEDERAL COUNCIL,

Desiring to conclude a Protocol amending the Convention between the Government of
the Czech Republic and the Swiss Federal Council for the Avoidance of Double Taxation
with respect to Taxes on Income and on Capital, signed at Prague on December 4, 1995
(bereinafter referred to as “the Convention”), and the Protocol thereto, signed at Prague

on December 4, 1995 (hereinafter referred to as “the Protocol to the Convention”),

Have agreed as follows:
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ARTICLE I
Article 4 (Resident) of the Convention shall be replaced by the following Article:
“Article 4
Resident

1. For the purposes of this Convention, the term “resident of a Contracting State” means any
person who, under the laws of that State, is liable to tax therein by reason of his domicile,
residence, place of effective management or any other criterion of a similar nature, and also
includes that State and any political subdivision or local authority thereof. This term,
however, does not include any person who is liable to tax in that State in respect only of

income from sources in that State or capital situated therein.

2. Where by reason of the provisions of paragraph 1 an individual is a resident of both
Contracting States, then his status shall be determined as follows:

a) he shall be deemed to be a resident only of the State in which he has a permanent home
available to him; if he has a permanent home available to him in both States, he shall be
deemed to be a resident only of the State with which his personal and economic relations are
closer (centre of vital interests);

b) if the State in which he has his centre of vital interests cannot be determined, or if he has

not a permanent home available to him in either State, he shall be deemed to be a resident

only of the State in which he has an habitual abode;

c) if he has an habitual abode in both States or in neither of them, he shall be deemed to be a

resident only of the State of which he is a national,;

d) if he is a national of both States or of neither of them, the competent authorities of the

Contracting States shall settle the question by mutual agreement.

3. Where by reason of the provisions of paragraph 1 a person other than an individual is a
resident of both Contracting States, then it shall be deemed to be a resident only of the State in

which its place of effective management is situated.”

ARTICLE 11
1. Paragraph 3 of Article 5 (Permanent establishment) of the Convention shall be modified as
follows:

“3. A building site, a construction, assembly or installation project or supervisory activities in
connection therewith constitute a permanent establishment, but only where such site, project

or activities continue for a period of more than twelve months.”
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2. Subparagraph e) of paragraph 4 of Article 5 (Permanent establishment) of the Convention

shall be modified as follows:

“e) the maintenance of a fixed place of business solely for the purpose of carrying on, for the

enterprise, any other activity of a preparatory or auxiliary character;”

ARTICLE I

Paragraph 3 of Article 9 (Associated enterprises) of the Convention shall be deleted.

ARTICLE IV
Article 10 (Dividends) of the Convention shall be replaced by the following Article:
“Article 10
Dividends

1. Dividends paid by a company which is a resident of a Contracting State to a resident of the

other Contracting State may be taxed in that other State.

2. However, such dividends may alsobe taxed in the Contracting State of which the company
paying the dividends is a resident and according to the laws of that State, but if the beneficial
owner of the dividends is a resident of the other Contracting State, the tax so charged shall not

~ exceed 15 per cent of the gross amount of the dividends.

3. Notwithstanding the provisions of paragraph 2, the Contracting State of which the company
paying the dividends is a resident shall exempt from tax dividends paid by that company, if

the beneficial owner of the dividends is:

a) a company (other than a partnership) which is a resident of the other Contracting State and
which holds directly at least 10 per cent of the capital of the company paying the dividends
where such holding is being possessed for an uninterrupted period of no less than one year; or

b) a pension fund or other similar institution providing pension schemes in which individuals
may participate in order to secure retirement, disability and survivors’ benefits, where such
pension fund or other similar institution is a resident of the other Contracting State,
established and supervised in accordance with the laws of that other State and the pension

scheme is recognized for tax purposes in accordance with the laws of that other State; or

c) the central bank of the other State.

4. Paragraphs 2 and 3 shall not affect the taxation of the company in respect of the profits out
of which the dividends are paid.
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5. The term “dividends™ as used in this Article means income from shares or other rights, not
being debt-claims, participating in profits, as well as other income which is subjected to the
same taxation treatment as income from shares by the laws of the State of which the company

making the payment is a resident.

6. The provisions of paragraphs 1, 2 and 3 shall not apply if the beneficial owner of the
dividends, being a resident of a Contracting State, carries on business in the other Contracting
State of which the company paying the dividends is a resident, through a permanent
establishment situated therein, or performs in that other State independent personal services
from a fixed base situated therein, and the holding in respect of which the dividends are paid
is effectively connected with such permanent establishment or fixed base. In such case the

provisions of Article 7 or Article 14, as the case may be, shall apply.

7. Where a company which is a resident of a Contracting State derives profits or income from
the other Contracting State, that other State may not impose any tax on the dividends paid by
the company, except insofar as such dividends are paid to a resident of that other State or
insofar as the holding in respect of which the dividends are paid is effectively connected with
a permanent establishment or a fixed base situated in that other State, nor subject the
company's undistributed profits to a tax on the company's undistributed profits, even if the
dividends paid or the undistributed profits consist wholly or partly of profits or income arising

in such other State.”

ARTICLE VY

1. Two sentences shall be added to paragraph 2 of Article 11 (Interest) of the Convention that

shall read as follows:

“Penalty charges for late payment shall not be regarded as interest for the purposes of this
Article. The term “interest” shall not include any item of income which is considered as a

dividend under the provisions of paragraph 5 of Article 10.”
2. New paragraph 4 shall be added to Article 11 (Interest) of the Convention that shall read as

follows:

“4. Interest shall be deemed to arise in a Contracting State when the payer is a resident of that
State. Where, however, the person paying the interest, whether he is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment or a fixed base
in connection with which the indebtedness on which the interest is paid was incurred, and
such interest is borne by such permanent establishment or fixed base, then such interest shall
be deemed to arise in the State in which the permanent establishment or fixed base is

situated.”
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3. The existing paragraph 4 of Article 11 (Interest) of the Convention shall be renumbered as

paragraph 5.

ARTICLE VI
The first sentence of paragraph 5 of Article 12 (Royalties) of the Convention shall be

modified as follows:

“3. Royalties shall be deemed to arise in a Contracting State when the payer is a resident of

that State.”

ARTICLE VI
Paragraph 3 of Article 17 (Artistes and sportsmen) of the Convention shall be modified as

follows:

“3. The provisions of paragraphs 1 and 2 shall not apply to income from activities performed
in a Contracting State by an entertainer or a sportsman who 1s a resident of the other
Contracting State if the performance in the first-mentioned State 1s wholly or mainly financed
from public funds of the other Contracting State or of a political subdivision or a local
authority thereof. In such case, the income shall be taxable only in the other Contracting
State.”

ARTICLE VIII

1. Paragraph 1 of Article 23 (Elimination of double taxation) of the Convention shall be

modified as follows:

“1. In the case of a resident of the Czech Republic, double taxation shall be eliminated as

follows:

a) The Czech Republic, when imposing taxes on its residents, may include in the tax base
upon which such taxes are imposed the items of income or of capital which according to the
provisions of this Convention may also be taxed in Switzerland, but shall allow as a deduction
from the amount of tax computed on such a base an amount equal to the tax paid in
Switzerland. Such deduction shall not, however, exceed that part of the Czech tax, as
computed before the deduction is given, which is appropriate to the income or capital which,
in accordance with the provisions of this Convention, may be taxed in Switzerland.

b) Where in accordance with any provision of the Convention income derived or capital
owned by a resident of the Czech Republic is subject to tax only in Switzerland, the Czech
Republic will exempt such income or capital from tax, but may, in calculating the amount of
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tax on the remaining income or capital of such resident, take into account the exempted

income or capital.

c¢) Notwithstanding the provisions of subparagraph a) of this paragraph, the exemption method
may also be applicable in the Czech Republic provided that its domestic laws allow so and in

accordance with these laws.”

2. Subparagraph a) of paragraph 2 of Article 23 (Elimination of double taxation) of the
Convention shall be replaced by the following subparagraph:

“a) Where a resident of Switzerland derives income or owns capital which, in accordance with
the provisions of this Convention, may be taxed in the Czech Republic, Switzerland shall,
subject to the provisions of subparagraph b), exempt such income or capital from tax but may,
in calculating tax on the remaining income or capital of that resident, apply the rate of tax
which would have been applicable if the exempted income or capital had not been so

exempted.”

3. The following subparagraph c) shall be added to paragraph 2 of Article 23 (Elimination of

double taxation) of the Convention:

“c) A company which is a resident of Switzerland and which derives dividends from a
company which is a resident of the Czech Republic shall be entitled, for the purposes of
taxation in Switzerland with respect to such dividends, to the same relief which would be
granted to the company if the company paying the dividends were a resident of Switzerland.”

ARTICLE IX

1. The first sentence of paragraph 2 of Article 24 (Non-discrimination) of the Convention

shall be modified as follows:

“2. The taxation on a permanent establishment which an enterprise of a Contracting State has
in the other Contracting State or a fixed base available to a resident of a Contracting State in
the other Contracting State shall not be less favourably levied in that other State than the

taxation levied on enterprises or residents of that other State carrying on the same activities.”

2. Paragraph 3 of Article 24 (Non-discrimination) of the Convention shall be modified by
replacing the text “the provisions of Article 9, paragraph 4 of Article 11 by the text “the
provisions of paragraph 1 of Article 9, paragraph 5 of Article 117

3. The following paragraphs shall be added to Article 24 (Non-discrimination) of the
Convention:

“6. Contributions to a pension scheme established in and recognised for tax purposes in a
Contracting State that are made by or on behalf of an individual who renders dependent
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personal services in the other Contracting State shall, for the purposes of determining the
individual's tax payable and the profits of an enterprise which may be taxed in that State, be
treated in that State in the same way and subject to the same conditions and limitations as
contributions made to a pension scheme that is recognised for tax purposes in that State,

provided that:

a) the individual was not a resident of that State, and was participating in the pension scheme,

immediately before beginning to provide services in that State, and

b) the pension scheme is accepted by the competent authority of that State as generally

corresponding to a pension scheme recognised as such for tax purposes by that State.

7. For the purposes of paragraph 6:

a) the term “a pension scheme” means a scheme in which the individual participates in order

to secure retirement benefits and

b) a pension scheme is recognised for tax purposes in a State if the contributions to the

scheme would qualify for tax relief in that State.”

ARTICLE X

Article 26 (Exchange of information) of the Convention shall be replaced by the following
Article:

“Article 26
Exchange of information

1. The competent authorities of the Contracting States shall exchange such information as is
foreseeably relevant for carrying out the provisions of this Convention or to the administration
or enforcement of the domestic laws concerning taxes of every kind and description imposed
on behalf of the Contracting States, or of their political subdivisions or local authorities,
insofar as the taxation thereunder is not contrary to the Convention. The exchange of

information is not restricted by Articles 1 and 2.

2. Any information received under paragraph 1 by a Contracting State shall be treated as
secret in the same manner as information obtained under the domestic laws of that State and
shall be disclosed only to persons or authorities (including courts and administrative bodies)
concerned with the assessment or collection of, the enforcement or prosecution in respect of,
or the determination of appeals in relation to the taxes referred to in paragraph 1. Such
persons or authorities shall use the information only for such purposes. They may disclose the
information in public court proceedings or in judicial decisions. Notwithstanding the

foregoing, information received by a Contracting State may be used for other purposes when
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such information may be used for such other purposes under the laws of both States and the

competent authority of the supplying State authorises such use.

3. In no case shall the provisions of paragraphs 1 and 2 be construed so as to impose on a

Contracting State the obligation:

a) to carry out administrative measures at variance with the laws and administrative practice of

that or of the other Contracting State;

b) to supply information which is not obtainable under the laws or in the normal course of the

administration of that or of the other Contracting State;

c) to supply information which would disclose any trade, business, industrial, commercial or
professional secret or trade process, or information the disclosure of which would be contrary to
public policy (ordre public).

4. If information is requested by a Contracting State in accordance with this Article, the other
Contracting State shall use its information gathering measures to obtain the requested
information, even though that other State may not need such information for its own tax
purposes. The obligation contained in the preceding sentence is subject to the limitations of
paragraph 3 but in no case shall such limitations be construed to permit a Contracting State to

decline to supply information solely because it has no domestic interest in such information.

5. In no case shall the provisions of paragraph 3 be construed to permit a Contracting State to
decline to supply information solely because the information is held by a bank, other financial
institution, nominee or person acting in an agency or a fiduciary capacity or because it relates
to ownership interests in a person. In order to obtain such information, the tax authorities of
the requested Contracting State, if necessary to comply with its obligations under this
paragraph, shall have the power to enforce the disclosure of information covered by this

paragraph, notwithstanding paragraph 3 or any contrary provisions in its domestic laws.”

ARTICLE X1
Paragraphs 1 and 2 of the Protocol to the Convention shall be replaced by the following
paragraphs:
“1. ad Article 4

Both States confirm that a legal person which is established in a Contracting State under the
laws of that State, and which is generally tax exempt in that State, shall be deemed to be a
resident of that Contracting State for the purposes of this Convention.

2. ad Article 7
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In respect of paragraphs 1 and 2 of Article 7, where an enterprise of a Contracting State sells
goods or merchandise or carries on business in the other State through a permanent
establishment situated therein, the profits of that permanent establishment shall be determined
only on the basis of that part of the total receipts which is attributable to the actual activity of

the permanent establishment for such sales or business.

In the case of contracts for the survey, supply, installation or construction of industrial,
commercial or scientific equipment or premises, or of public works, when the enterprise has a
permanent establishment, the profits of such permanent establishment shall not be determined
on the basis of the total amount of the contract, but shall be determined only on the basis of
that part of the contract which is effectively carried out by the permanent establishment in the
State where the permanent establishment is situated.

The profits related to that part of the contract which is carried out by the head office of the
enterprise shall be taxable only in the State of which the enterprise is a resident.

3. ad Article 10

a) Where the minimum holding period laid down in subparagraph a) of paragraph 3 of Article
10 was not met at the time of the payment of the dividend and, therefore, the tax stipulated in
paragraph 2 of Article 10 was withheld at the time of the payment, and the condition of the
minimum holding period is met subsequently, then the beneficial owner of the dividend shall
be entitled to a refund of the tax withheld.

b) It is understood for the purposes of subparagraph b) of paragraph 3 of Article 10 that a

pension scheme is recognized for tax purposes when

(1) contributions paid by the beneficiary to the pension scheme are deducted wholly or partly
from the beneficiary’s taxable income in that State under the laws of that State; or

(ii) the full amount of the contributions paid by an employer is not included in the taxable
income of the beneficiary in that State under the laws of that State.

It is further understood that the term “a pension fund or other similar institution providing
pension schemes recognized for tax purposes” also includes any investment fund, foundation
or other institution in which exclusively such pension funds or other similar institutions

providing such pension schemes may invest in.

4. ad Article 12

With reference to paragraph 2 it is understood that, as long as Switzerland does not, according

to its internal law, levy a tax at source on royalties paid to non-residents, the provisions of
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paragraph 2 shall not apply and the tax charged in the Contracting State in which the royalties
arise shall not exceed 5 per cent of the gross amount of the royalties.

5. ad Articles 18 and 19

It 1s understood that Article 18 and paragraph 2 of Article 19, respectively, do not only cover

periodic payments, but also include lump sum payments.

6. ad Article 25

In the event that pursuant to an Agreement or Convention for the avoidance of double taxation
concluded with another third country after the date of signature of this Protocol, the Czech
Republic agrees to include an arbitration provision in such an Agreement or Convention, the
competent authorities of the Czech Republic and Switzerland will start negotiations, as soon
as possible, in view of concluding an amending protocol aiming at inserting an arbitration

provision into this Convention.

7. ad Article 26

a) It is understood that the competent authority of the requesting State shall provide the
following information to the competent authority of the requested State when making a

request for information under Article 26:
(i) the identity of the person under examination or investigation;
(ii) the period of time for which the information is requested;

(iii) a statement of the information sought including its nature and the form in which the

requesting State wishes to receive the information from the requested State;
(iv) the tax purpose for which the information is sought;

(v) to the extent known, the name and address of any person believed to be in possession of

the requested information;

(vi) a statement that the requesting State has pursued all means available in its own territory to

obtain the information, except those that would give rise to disproportionate difficulties.

b) It is understood that the standard of “foreseeable relevance™” is intended to provide for
exchange of information in tax matters to the widest possible extent and, at the same time, to
clarify that the Contracting States are not at liberty to engage in speculative requests that have
no apparent nexus to an open examination or investigation (“fishing expeditions”) or to
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request information that is unlikely to be relevant to the tax affairs of a given taxpayer. While
subparagraph a) contains important procedural requirements that are intended to ensure that
fishing expeditions do not occur, clauses (i) through (vi) of subparagraph a) nevertheless are

not to be interpreted in order to frustrate effective exchange of information.

c) It is understood that Article 26 of the Convention does not require the Contracting States to

exchange information on an automatic or a spontaneous basis.

d) It is understood that in case of an exchange of information, the administrative procedural
rules regarding taxpayers’ rights provided for in the requested Contracting State remain
applicable. It is further understood that this provision aims at guaranteeing the taxpayer a fair

procedure and not at preventing or unduly delaying the exchange of information process.

8. It is understood for the purposes of the Convention that the competent authority of a
Contracting State may, after consultation with the competent authority of the other
Contracting State, deny the benefits of this Convention to any person, or with respect to any
transaction, if in its opinion the granting of those benefits would constitute an abuse of the

Convention.”
ARTICLE XII

Each of the Contracting States shall notify the other, through diplomatic channels, of the
completion of the procedures required by its domestic law for the bringing into force of this
Protocol. The Protocol, which shall form an integral part of the Convention, shall enter into
force on the date of the later of these notifications and its provisions shall have effect for
taxable periods beginning on or after 1* January in the calendar year next following that in

which the Protocol enters into force.

In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol.

Done in duplicate at Prague this 11" day of September 2012 in the Czech, German and
English languages, all texts being equally authentic. In case there is any divergence between

the Czech and German texts, the English text shall prevail.

For the Government For the Swiss Federal Council
of the Czech Republic André Regli
Miroslav Kalousek Ambassador Extraordinary and Plenipotentiary

Minister of Finance of the Swiss Confederation to the Czech Republic
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